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DETAILED ACTION 

Claim Rejections - 35 USC § 102 

1. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public use or on sale in 
this country, more than one year prior to the date of application for patent in the United States. 

(e) the invention was described in (1) an application for patent, published under section 122(b), by another filed in 
the United States before the invention by the applicant for patent or (2) a patent granted on an application for patent 
by another filed in the United States before the invention by the applicant for patent, except that an international 
application filed under the treaty defined in section 351(a) shall have the effects for purposes of this subsection of an 
application filed in the United States only if the international application designated the United States and was 
published under Article 21(2) of such treaty in the English language. 

2. Claims 1, 15 - 18, 26, 28 - 32, 35, 42, 43, 47, 50, 58, 60, 61 and 63 - 65 are rejected under 35 
U.S.C. 102(b) as being anticipated by US Patent No. 5,737,060 to Kasha, Jr. 

In regards to claims 1, 15 - 18, 26, 28 - 32, 35 and 42, Kasha, Jr. discloses an apparatus for 
the enhancement of neurophysiological processes of a patient by the stimulation of receptive cell 
fields in the visual pathways of the patient between the retina and the visual cortex, the apparatus 
including first visual display means (10) for viewing by said patient and computer processing means 
(22) producing an output to said visual display means to cause a display on said visual display means 
(Col. 4, lines 54 - 56), said display including at least one visual cognitive exertion exercise (Col. 8, 
lines 53 - 55) and at least one visual stimulation image (18) including one or more therapeutic 
display elements targeted to stimulate selected ones of said receptive cell fields, said therapeutic 
display elements including one or more moving contrast edges (Col. 5, lines 18 - 20), wherein said 
therapeutic display elements are displayed on said visual display means and capable of providing 
therapeutic stimulation to said receptive cell fields of a patient whilst said patient is perfortning said 
cognitive exertion exercise. Kasha, Jr. discloses means to provide a different display to each eye of 
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the patient. Kasha, Jr. discloses the display means being virtual reality goggles (Col. 5, lines 15 - 26). 
Kasha, Jr. discloses patient input means (26), the output to the display causes a different cognitive 
exertion exercise to be displayed in response to an input form the patient through the input means 
(Col. 8, lines 58 - 60). The display includes cortical stimulation elements (18) and non-cortical 
stimulation elements (16, 34). The apparatus includes means for varjdng at least two of spatial 
density, luminance, contrast, color, shape, velocity, orientation, direction of motion and locus of 
movement of said plurality of therapeutic display elements (Col. 5, Une 62 - Col. 6, line 7). The 
cognitive exertion exercise includes a series of prompts requiring a patient response (Col. 8, lines 48 
-55) . The therapeutic display elements include one or more contrast edges moving in. a 
substantially linear path (Col. 5, lines 25 - 49). The locus of movement of the visual display 
elements is periodically adjusted (Col. 5, line 62 - Col. 6, line 7). It is well established that a 
recitation with respect to the manner in which an apparatus is intended to be employed, i.e., a 
functional limitation, does not impose any structural limitation upon the claimed apparatus which 
differentiates it from a prior art reference disclosing the structural limitations of the claim. In re 
Pearson, 494 F.2d 1399, 181 USPQ 641 (CCPA 1974); In re Casey, 370 F.2d 576, 152 USPQ 235 
(CCPA 1967); In re Otto, 312 F.2d 937, 136 USPQ 458 (CCPA 1963). Where the prior art 
reference is inherendy capable of performing the function described in a functional limitation, such 
functional limitation does not define the claimed apparatus over such prior art reference, regardless 
of whether the prior art reference explicidy discusses such capacity for performing the recited 
function. In re Ludtke, 441 F.2d 660, 169 USPQ 563 (CCPA 1971). In addition, where there is 
reason to believe that such functional limitation may be an inherent characteristic of the prior art 
reference. Applicant is required to prove that the subject matter shown in the prior art reference 
does not possess the characteristic relied upon. In re Spada, 911 F.2d 705, 15 USPQ2d 1655 (Fed. 
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Cir. 1990); In re King, 801 F.2d 1324, 1327, 231 USPQ 136, 138 (Fed. Cir. 1986); InreLudtke, 
441 F.2d 664, 169 USPQ 566 (CCPA 1971). 

In regards to claims 43, 45 - 47, 50, 58, 60, 61 and 63 - 65, Kasha, Jr. discloses a method of 
enhancing neiirophysiological processes of a patient by the stimulation of receptive cell fields in the 
visual pathways of the patient between the retina and the visual cortex, the method including the 
steps of generating an output from computer processing means (22) to cause a display on visual 
display means (10) for viewing by said patient said display including at least one visual cognitive 
exertion exercise (Col. 8, lines 53 - 55) and at least one visual stimulation image (1 8) including one 
or more therapeutic display elements (Col. 5, Unes 18 - 20) targeted to stimulate selected ones of 
said receptive cell fields, said therapeutic display elements including one or more moving contrast 
edges, wherein said visual stimulation image provides therapeutic stimiilation to selected ones of said 
receptive cell fields whilst said patient is performing said visual cognitive exertion exercise. Kasha, 
Jr. discloses varying the display in response to feedback received from the patient (Col. 8, lines 58 — 
60). Kasha, Jr. discloses providing a different display to each eye of the patient (Col. 5, lines 15 - 
26). The display includes cortical stimulation elements (18) and non-cortical stimulation elements 
(16, 34). The locus of movement of therapeutic display elements is periodically adjusted (Col. 5, line 
62 - Col. 6, line 7). Kasha, Jr. discloses varying at least one of spatial density, luminance, contrast, 
color, shape, velocity, orientation, direction of motion and locus of movement of said plurality of 
therapeutic display elements (Col. 5, line 62 - Col. 6, line 7). The therapeutic display elements 
include one or more contrast edges moving in a substantially linear path (Col. 5, lines 18 — 20). 
Under the principles of inherency, if a prior art device, in its normal and usual operation, would 
necessarily perform the method claimed, then the method claimed will be considered to be 
anticipated by the prior art device. When the prior art device is the same as a device described in the 
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specification for carrying out the claimed method, it can be assumed the device will inherendy 
perform the claimed process. In re King, 801 F.2d 1324, 231 USPQ 136 (Fed. Cir, 1986). See 
MPEP 21 12.02. In the present case, stimulation of receptive cell fields in the visual pathways of the 
patient between the retina and the visual cortex is an inherent result of the moving edges, direction 
changes and velocity changes of the stimulation element as disclosed by Kasha, Jr. Furthermore, 
providing the stimulation image and cognitive exertion exercise as disclosed by Kasha, Jr. to a 
patient having visual dyslexia or ADHD wovild provide treatment to those disorders as a result of 
the need to concentrate and the exercise received by the eye muscles. 

3. Claims 1 - 6, 9, 13, 17, 22, 25, 26, 28, 29, 31, 32, 43 - 46, 54, 57, 58 and 60 are rejected 
under 35 U.S.C. 102(e) as being anticipated by US Patent No. 5,953,102 to Berry. 

In regards to claims 1 - 6, 9, 13, 17, 22, 25, 26, 28, 29, 31 and 32, Berry discloses an 
apparatus (Figxire 2) for the enhancement of neurophysiological processes of a patient by the 
stimulation of receptive cell fields in the visual pathways of the patient between the retina and the 
visual cortex, the apparatus including first visual display means (Col. 5, lines 7-11) for viewing by 
said patient and computer processing means (70) producing an output to said visual display means 
to cause a display on said visual display means (Col. 7, lines 18 - 27), said display including at least 
one visual cognitive exertion exercise (Col. 7, lines 42 -57) and at least one visual stimulation image 
including one or more therapeutic display elements targeted to stimulate selected ones of said 
receptive cell fields, said tfierapeutic display elements including one or more moving contrast edges 
(Col. 7, lines 36 - 39), wherein said therapeutic display elements are displayed on said visual display 
means so as to provide therapeutic stimulation to said receptive cell fields of a patient whilst said 
patient is performing said cognitive exertion exercise. Berry discloses a second visual display to be 
viewed by a therapist and a therapist input means allowing the therapist to vary the display (Col. 7, 
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lines 20 - 27). The therapist inputs vary at least one of the spatial density, luminance, contrast, 
color, shape, velocity or locus of movement of the therapeutic display elements (Col. 7, line 60 — 
Col. 8, line 5). The apparatus includes feedback means providing an indication of the patient's 
performance (Col. 7, lines 25 - 27). The apparatus includes means (51) for controlling patient's 
position relative to the first display. Berry discloses patient input means (Col. 8, lines 9-12). The 
display includes cortical stimulation elements and non-cortical stimulation elements. The apparatus 
includes means for varying at least two of spatial density, luminance, contrast, color, shape, velocity, 
orientation, direction of motion and locus of movement of said pluraUty of therapeutic display 
elements (Col. 7, line 65 - Col. 8, line 5). The cognitive exertion exercise includes a series of 
prompts requiring a patient response. The therapeutic display elements include a plurality of parallel 
stripes having a substantially linear component of movement (Col. 7, lines 36 - 39). It is well 
established that a recitation with respect to the manner in which an apparatus is intended to be 
employed, i.e., a functional limitation, does not impose any structural limitation upon the claimed 
apparams which differentiates it from a prior art reference disclosing the structural limitations of the 
claim. In re Pearson, 494 F.2d 1399, 181 USPQ 641 (CCPA 1974); In re Casey, 370 F.2d 576, 152 
USPQ 235 (CCPA 1967); In re Otto, 312 F.2d 937, 136 USPQ 458 (CCPA 1963). Where the prior 
art reference is inherently capable of performing the function described in a functional limitation, 
such functional limitation does not define the claimed apparatus over such prior art reference, 
regardless of whether the prior art reference explicidy discusses such capacity for performing the 
recited fiinction. In reLudtke, 441 F.2d 660, 169 USPQ 563 (CCPA 1971). In addition, where 
there is reason to believe that such functional limitation may be an inherent characteristic of the 
prior art reference, Applicant is required to prove that the subject matter shown in the prior art 
reference does not possess the characteristic relied upon. In re Spada, 911 F.2d 705, 15 USPQ2d 
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1655 (Fed. Cir. 1990); In re King, 801 F.2d 1324, 1327, 231 USPQ 136, 138 (Fed. Cir. 1986); In re 
Ludtke, 441 F.2d 664, 169 USPQ 566 (CCPA 1971). 

In regards to claims 43 - 46, 54, 57, 58 and 60, Berry discloses a method of enhancing 
nenrophysiological processes of a patient by the stimvilation of receptive cell fields in the visual 
pathways of the patient between the retina and the visual cortex, the method including the steps of 
generating an output from computer processing means (70) to cause a display (Col. 7, lines 18 - 
27)on visual display means (Col. 5, lines 7-11) for viewing by said patient said display including at 
least one visual cognitive exertion exercise (Col. 7, lines 42 - 57) and at least one visual stimulation 
image including one or more therapeutic display elements (Col. 7, Unes 36 — 39) targeted to stimulate 
selected ones of said receptive cell fields, said therapeutic display elements including one or more 
moving contrast edges, wherein said visual stimulation image provides therapeutic stimulation to 
selected ones of said receptive cell fields whilst said patient is performing said visual cognitive 
exertion exercise. Berry discloses varying the display in response to input firom a therapist (Col. 7, 
lines 20-27). The display includes cortical stimulation elements and non-cortical stimulation 
elements. The locus of movement of therapeutic display elements is periodically adjusted (Col. 5, 
lines 64 - 65). Berry discloses varying at least one of spatial density, limiinance, contrast, color, 
shape, velocity, orientation, direction of motion and locus of movement of said plurahty of 
therapeutic display elements (Col. 7, line 60 - Col. 8, line 5). The therapeutic display elements 
include plurality of parallel stripes having a substantially linear component of movement (Col. 7, 
lines 36 - 39). Under the principles of inherency, if a prior art device, in its normal and usual 
operation, would necessarily perform the method claimed, then the method claimed will be 
considered to be anticipated by the prior art device. When the prior art device is the same as a device 
described in the specification for carrying out the claimed method, it can be assumed the device will 
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inherently perform the claimed process. In re King, 801 F.2d 1324, 231 USPQ 136 (Fed. Cir. 1986). 
See MPEP 2112.02. In the present case, stimxilation of receptive cell fields in the visual pathways of 
the patient between the retina and the visual cortex is an inherent result of the moving edges, 
changes in shape, contrast and velocity of the stimulation elements as disclosed by Berry. 
4. Claims 1, 2, 5, 6, 10, 13, 17, 26, 30, 31, 35 - 37, 43, 58 and 62 - 65 are rejected under 35 
U.S.C. 102(e) as being anticipated by US Patent No. 6,364,845 to Duffy et al. 

In regards to claims 1, 2, 5, 6, 10, 13, 17, 26, 30, 31 and 35 - 37, Duffy et al. discloses an 
apparatus (Figure 6A, 6B) for the enhancement of neurophysiological processes of a patient by the 
stimulation of receptive cell fields in the visual pathways of the patient between the retina and the 
visual cortex, the apparatus including first visual display means for viewing by said patient and 
computer processing means (Col. 17, lines 16-27) producing an output to said visual display means 
to cause a display on said visual display means, said display including at least one visual cognitive 
exertion exercise (Col. 11, lines 24 - 30) and at least one visual stimulation image (Col. 11, lines 19 - 
23) including one or more therapeutic display elements targeted to stimulate selected ones of said 
receptive cell fields, said therapeutic display elements including one or more moving contrast edges, 
wherein said therapeutic display elements are displayed on said visual display means so as to provide 
therapeutic stimulation to said receptive cell fields of a patient whilst said patient is performing said 
cognitive exertion exercise. Duffy et al. discloses a second visual display (Col. 17, lines 61 -63; 
Figure 6A) to be viewed by a therapist and a therapist input means allowing the therapist to vary the 
display. Duffy et al. discloses feedback means including input means allowing the patient to provide 
a response to the exertion exercise (Col. 11, line 66 - Col. 12, Hnes 4). The feedback means includes 
means for monitoring brain activity (Col. 12, lines 4-11). The apparatus includes means for 
controlling patient's position relative to the first display (Col. 17, lines 4-6). The processing means 
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stores a plurality of visual cognitive exertion exercises. The display includes cortical stimulation 
elements and non-cortical stimulation elements. Duffy et al. discloses means for generating an 
auditory cognitive exertion exercise (Col. 17, lines 43 — 44). It is well established that a recitation 
with respect to the manner in which an apparatus is intended to be employed, i.e., a functional 
limitation, does not impose any structural limitation upon the claimed apparatus which differentiates 
it from a prior art reference disclosing the stmctural limitations of the claim. In re PeaTSon, 494 
F.2d 1399, 181 USPQ 641 (CCPA 1974); In re Casey, 370 F.2d 576, 152 USPQ 235 (CCPA 1967); 
In re Otto, 312 F.2d 937, 136 USPQ 458 (CCPA 1963). Where the prior art reference is inherendy 
capable of performing the function described in a functional limitation, such functional limitation 
does not define the claimed apparatus over such prior art reference, regardless of whether the prior 
art reference explicidy discusses such capacity for performing the recited function. In re Ludtke, 
441 F.2d 660, 169 USPQ 563 (CCPA 1971). In addition, where diere is reason to believe that such 
functional limitation may be an inherent characteristic of the prior art reference. Applicant is 
required to prove that the subject matter shown in the prior art reference does not possess the 
characteristic reUed upon. In re Spada, 911 F.2d 705, 15 USPQ2d 1655 (Fed. Cir. 1990); In re 
King, 801 F.2d 1324, 1327, 231 USPQ 136, 138 (Fed. Cir. 1986); InreLudtke, 441 F.2d 664, 169 
USPQ 566 (CCPA 1971). 

In regards to claims 43, 58 and 62 - 65, Duffy et al. discloses a method of enhancing 
neurophysiological processes of a patient by the stimulation of receptive cell fields in the visual 
pathways of the patient between the retina and the visual cortex, the method including the steps of 
generating an output from computer processing means (Col. 17, Unes 16 — 27) to cause a display on 
visual display means (Col. 16, lines 65 ~ 67) for viewing by said patient said display including at least 
one visual cognitive exertion exercise (Col. 11, lines 24 — 30) and at least one visual stimulation 
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image (Col. 11, lines 19-23) including one or more therapeutic display elements targeted to 
stimulate selected ones of said receptive cell fields, said therapeutic display elements including one or 
more moving contrast edges, wherein said visual stimulation image provides therapeutic stimvilation 
to selected ones of said receptive cell fields whilst said patient is performing said visual cognitive 
exertion exercise. The display includes cortical stimulation elements and non-cortical stimulation 
elements. Duffy et al. discloses providing an auditory cognitive exertion exercise (Col. 17, lines 43 - 
44). Under the principles of inherency, if a prior art device, in its normal and usual operation, would 
necessarily perform the method claimed, then the method claimed will be considered to be 
anticipated by the prior art device. When the prior art device is the same as a device described in the 
specification for carrying out the claimed method, it can be assumed the device will inherendy 
perform die claimed process. In re King, 801 F.2d 1324, 231 USPQ 136 (Fed. Cir. 1986). See 
MPEP 2112.02. In the present case, stimulation of receptive cell fields in the visual pathways of the 
patient between the retina and the visual cortex is an inherent result of the moving edges, direction 
changes and velocity changes of the stimulation element as disclosed by Duffy et al. Furthermore, 
providing the stimulation image and cognitive exertion exercise as disclosed by Duffy et al. to a 
patient having visual dyslexia or ADHD would provide treatment to those disorders as a result of 
the need to concentrate and the exercise received by the eye muscles. 

Claim Rejections - 35 USC§103 
5. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all obviousness 
rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in section 
102 of this title, if the differences between the subject matter sought to be patented and the prior art are such that the 

subject matter as a whole would have been obvious at the time the invention was made to a person having ordinary 
skill in the art to which said subject matter pertains. Patentability shall not be negatived by the manner in which the 
invention was made. 
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6. Claims 7, 8 and 41 are rejected under 35 U.S.C. 103(a) as being unpatentable over US Patent 
No. 6,364,845 to Duffy et al. as applied to claims 6 and 36 above, and further in view of US Patent 
No. 6,213,956 to Lawton. 

In regards to claims 7, 8 and 41, Duffy et al. discloses a patient input means allowing a 
patient to provide a push-button response to a cognitive exertion exercise (Col. 17, lines 49 - 52), 
but fails to disclose the response being auditory or hand written. However, Lawton discloses a 
patient iQput means allowing a patient to provide a push-button, auditory or hand written response 
to a cognitive exertion exercise (Col. 5, Unes 33 - 35). It would have been obvious to one having 
ordinary skill in the art at the time the invention was made to modify the input means as disclosed 
by Duffy et al. to allow a patient to provide an auditory or hand written response as taught by 
Lawton in that Lawton teaches a push-button, auditory or hand written response to be functionally 
equivalent (CoL 5, lines 33 - 35) and therefore interchangeable. 

Response to Arguments 

7. Applicant's arguments filed 5/2/06 have been fully considered but they are not persuasive. 
Applicant asserts that nether Kasha, Jr., Berry nor Duffy et al. disclose a display including at least 
one visual cognitive exertion exercise. However, the Examiner disagrees. Office personnel are to 
give claims their broadest reasonable interpretation in light of the supporting disclosvire. In re 
Morris, 127 F.3d 1048, 1054-55, 44 USPQ2d 1023, 1027-28 (Fed. Cir. 1997). Limitations appearing 
in the specification but not recited in the claim are not read into the claim. E-Pass Techs., Inc. v. 
3Com Corp., 343 F.3d 1364, 1369, 67 USPQ2d 1947, 1950 (Fed. Cir. 2003) (claims must be 
interpreted "in view of the specification" without importing limitations from the specification into 
the claims unnecessarily). In re Prater, 415 F.2d 1393, 1404-05, 162 USPQ 541, 550-551 
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(CCPA 1969). See also In re Zletz, 893 F.2d 319, 321-22, 13 USPQ2d 1320, 1322 (Fed. Cir. 1989) 
("During patent exatnination the pending claims must be interpreted as broadly as their terms 
reasonably allow. . .The reason is simply that during patent prosecution when claims can be 
amended, ambiguities should be recognized, scope and breadth of language explored, 
and clarification imposed. . .An essential purpose of patent examination is to fashion claims that are 
precise, clear, correct, and unambiguous. Only in this way can uncertainties of claim scope be 
removed, as much as possible, during the administrative process."). In the present case, the 
specification merely gives examples of visual cognitive exertion exercises and fails to give an explicit 
definition of what is encompassed by the phrase visual cognitive exertion exercise. As such, the 
Examiner has properly construed the phrase "visual cognitive exertion exercise" to include any 
visual element presented to a user that produces a cognitive response in the user. In regards to 
Berry, it is well known that involuntary responses are the result of a cognitive process. Therefore, 
the examiner considers involuntarily following a visual stimvilus as being a cognitive exertion 
exercise. In regards to Kasha, Jr., the user is required to produce a response as a result of a visual 
element (Col. 8, Unes 53 - 55). Therefore, Kasha, Jr. discloses a visual cognitive exertion exercise. 
Likewise, Duffy et al discloses a visual cognitive exertion exercise because the user is required to 
produce a response as a result of a visual element (Col. 11, lines 26 — 30; Col. 11, line 66 — Col. 12, 
line 11). 

Allowable Subject Matter 
8, Claims 11 and 12 would be allowable if rewritten to overcome the rejection(s) under 35 
U.S.C. 112, 2nd paragraph, set forth in this Office action and to include all of the limitations of the 
base claim and any intervening claims. 
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9. Claims 14, 19 - 21, 23, 24, 27, 33, 34, 39, 40, 48, 49, 51 - 53, 55, 56 and 59 are objected to as 
being dependent upon a rejected base claim, but would be allowable if rewritten in independent 
form including all of the limitations of the base claim and any intervening claims. 

Conclusion 

10. THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE MONTHS 
from the mailing date of this action. In the event a first reply is filed within TWO MONTHS of the 
mailing date of this final action and the advisory action is not mailed until after the end of the 
THREE-MONTH shortened statutory period, then the shortened statutory period wiU expire on 
the date the advisory action is mailed, and any extension fee pursuant to 37 CFR 1.136(a) will be 
calculated from the mailing date of the advisory action. In no event, however, will the statutory 
period for reply expire later than SIX MONTHS from the mailing date of this final action. 

Any inquiry concerning this communication or earlier conmiunications from the examiner 
should be directed to Jonathan ML Foreman whose telephone number is (571)272-4724. The 
examiner can normally be reached on Monday - Friday 8:00 am - 4:30 pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's supervisor. 
Max Hindenburg can be reached on (571)272-4726. The fax phone nximber for the organization 
where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR system, 
see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR system, 
contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would like 
assistance from a USPTO Customer Service Representative or access to the automated information 
system, caU 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
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